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EDITORIAL NOTES. 


We Revorr of the Committee on Legal [education of our State Bar A 
thy ti hac is printed in full in this issue, should obtain care 
ng on the part of our older attorneys and a free expression of opinion 
irom them. We shall be pleased to publish any comments sent in to us. 
It is to be noticed that the present Vice-Chancellor Church and former 
Judee Martin of the Esssex Courts and two other well-known and re 
ponsible members of the Bar of New Jersey appended their names to the 
rerort, and, even of more significance, that an “overwhelming majority” 
of the National Conference of Bar Associations furnished the report upon 


hich, as a basis, the New Jersey Committee's report was founded, A 
(Committee of the New York City Bar Association has also made a report 
on the subject upholding that of the National Conference. That some- 
thing needs to be done to maintain the high, or secure a higher standard of 


- 


the Bar in this and other States is apparent. What 1s % 
lormer Judge Silzer, who is now candidating for the Governors 
this State, made such an excellent Circuit Judge that it is to be regretted 
did not see his way clear to remain on the Bench. We have no prognosti- 
cation to offer as to his success at the election, or, if successful, as to how 


he would conduct the Executive office. The point we make 1s that a good, 
tried Judge ought to remain such as long as his faculties for decision i 
his success in the trial of causes continue unabated. The Governorship 1s 


for three years; a good Judge in New Jersey is reasonably certain of office 
for several decades. One thing du dye Silzer recently sai 
understands the absurdity of constant legisla tion by annual sessions 


State Legislature. He is thus reported: “We have entirely too many laws 
\What we need is better laws and fewer of the nn. The better they are th 
fewer we need. The fewer we have the better their quality will be. | 
lieve we could easily get along with a Legislative session every two yeirs 
instead of one as now. Verhaps then we would be more caretul of t! 
laws we enact and the number passed. It would hid he ot i uicial | 

it, for it would cut our Legislative expenses in half and so reduce taxes 
It would save us the necessity of carrying out and enforcing 1. ws careless- 


ly put upon the statute books.” Sound sense, which the Law Journat has 
long advocated, 

An important case in the automobile line was thar of Jones vo Cook, 
decided by the Supreme Court of Appeals of West Virginia i April last, 
and reported in tii S. Ee. 828. A stepdaughter of defendant, a member 
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of his tannly under 21 vears of age, was driving defendant's automobile in 
returning trom a football game in Parkersburg. She was the only mem 
ber of detendant’s tamuly in the automobile, but had with her a number of 
her voung trends. At the intersection of two streets she permitted de 
fendant’s automobile to run inte and practically demolish plamtiff’s auto 
mobile  Plamtitt sought recovery of damages. It was a clear case of neg 


went driving. | 


heent driving, but the voung lady was not made a defendant. The serious 
quesoon then arose whether the defendant, the owner of the car, the lady's 
step-father. was hable for an accident occurring by reason of the proved 
neghgenee of his stepdaughter, while driving his automobile by his permis 
sion, but for her pleasure. The ear was a family car acquired “for the 
use and pleasure of the tanulv.” On the poimt ratsed the Court said: 
“1. To this question Courts of Ingh order make directly opposite 
| agree, however, that detendant’s hability depends upon 
hether the driver of the automobile was his servant and engaged upon 
fendant’s business at the time the neghgent act occurred. 2. The de 
could not be held hable tor the negligent wrong of his stepdaugh 
er merely because of the tamily relation between them. 3. An automo 
neerous ageney that its owner is lable for in 
es oma highway intheted, while being driven by another, irrespective of 
lanonship of master and servant, or of principal and agent. On this 


fo mt ¢ ‘ > cs } 
Ss not per se such a da 


sition we beheve there is little disagreement, though we have no 
hat the dangerous character of the automobile has had a very im 
ng on the decisions. 4. It necessarily follows that, unless the 

idant’s car at the time of the injury was in his service, the 

lant is not hable But} the authorities cannot be reconciled.” The 
held ti the father-in-law was responsible and remarked: 

: sav that defendant is not hable for the negligence 
stepdaughter in the operation of the automobile in the present case, 
tse it Was none of his affair: but we hold that he made it his affair by 
ng the automobile for the very purpese for which she was using 


Ile owned the machine and had the right to 


might be used, and impliedly, if not ex- 

$3 se to whi ch it was put when the accident occurred. 
agency is not contined to merely commercial business 

nis, but extends to cases where the father maintains an automo- 

r tamily us ith a general authority, expressed or implied, that 


1 1 mfort, convenience, pleasure and entertainment 
r recreation of members of the owner’s family.” A very large 
are given on all branches of the case. 


In connection with the foregoing case it may be noted that among the 

. he last term of the Errors and Appeals Court, 

r. it was held that: (1) Proof of ownership, without 

r Pan automobile which was being driven upon a public highway, 
tt hat the automobile was in the possession of 

r. if not personally, then through his servant, the driver. (2) 

like presumption that the driver was acting 
employment (2) Both or either of these pre 

rely wiped out by uncontradicted proof to the satis 


he contrary, in which case the matter is a Court 
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and nota jury question, (Citing Doran v. Thompson, 76 N. J. baw, 754) 
(4) Lf, however, the proof is contradictory, or subject to contradictory 
interpretations, the question becomes one for the jury. (Citing Missell v. 
Ilayes, 86 N. J. Law 348). 


In the State of Missouri it has long been held that proof of posses ion 
by the accused of property recently stolen raises a presumption of law 
as to the guilt of accused. Now that has recently been overruled. In State 
v. Swarens, in the Supreme Court (C2qi 5. W. R. 934), Judge Highee 
wrote an opimion, concurred in by the Chief Justice and two other Judges 
(a fifth Judge dissenting), in which this straight turn-around is officially 
proclamned : 

“The Welly Case and all that have followed it, or the rule it announces 
are wrong, and the Courts should say so in no uncertain terms. ‘That there 
isno such presumption as held in that case is made too clear by the author- 
ities quoted and cited to require further discussion. The jury should be 
illowed to try the facets. The great number of erroneous decisions in this 

tate, largely begot by State v. Kelly, is no reason for hesitation in adept- 
ing the correct rule. [tis quite probable that in most cases no actual harm 
has resulted. It is obvious that in some cases injustice may be worked by 
the present rule. We should no longer direct trial Judges to substitute 
themselves for the jury on important issues of fact in cases of this kind. 
That 1s what this Court has been doing.” 

Recently in Newark a motion was made before the three Judges of 
the Common [leas there, sitting, we presume, in the Oyer and Terminer, 
to nolle pros. six indictments found 21 years ago against an embezzler ot 
city funds who disappeared at that time, but is supposed to be living in 
ome other part of the country. The Court took this view, as reported: 

“In the case of Quinlan,” said Judge Stickel, in speaking for the 
Court, “the request to nolle pros. 1s withheld since it appears that the de- 
fendant is a fugitive from justice. We do not consider that the charges 
against one who has flouted and fled the jurisdiction of the Court and still 
remains outside its jurisdiction should be nolle pros-ed, particularly when 
in view of the statute of limitations the entry of a nolle pros. would be 
equivalent to an acquittal so far as future prosecution is concerned and 
particularly when it appears that evidence exists to support the tndict- 
ments.” 


+i 


The matter of voting for a $40,000,000 bond issue in New Jersey t- 
a most serious one for our voters to consider next month. The [’hiladel- 
phia “North American,” while advocating it, at the same time states t! 
the present Commission wastes at least half of th 
because composed of politicians who do not understand roadmaking bust- 


e momes it uses, first, 


ness, and, second, because of its plan in securing bids. It says there must 
be a “housecleaning” in the personnel of the Commission. It ts up to tre 
voters as to what is to happen, and, we repeat, the charge 1s serious 


That one cannot be convicted for obtaining money by talse pretenses 
by obtaining money on orders for goods which he does not mmtend to de- 
liver, is held in the Oklahoma case of Tlelsev vo State, tog Pac. so 
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REPORT ON ADMISSIONS TO THE N. J. BAR. 


their 


Phe following is the report of the Committee on Legal ducation of influ 


the New Jersey State Bar Association as made at the last meeting of the 
\ssociation at Adlantie Civ. Phe report was thoroughly discussed and comt 
the tollowing motion adopted : ber ¢ 


“Vhat the entire matter be recommitted to the Committee on Legal 
Fdueation, and that the Committee be continued, and that the matter be 
discussed at the meeting in February next, and that it be brought up agai fron 

reaction at the annual meeting next June.” that 

\t the same meeting the report of the Committee on Minimum Ices ity © 


Charges, presented at a tormer (March) meeting, was brought up 
lisecussed. .\ motion being made that the “principle of a schedule” the 


] 
“with the reservation that it is a recommendation only, ete., 


on tl 


; quer 
is lost. and. without further action, the Committee was discharged, with senti 
ks efore, was that the Association disapproved of a econ 

S CCS nil ch irves. 
\s the Report on Admissions to the Bar holds over, we herewith miss 
buat resu 
man 
: and 
\ ( gal Education respectfully reports as follows: wine 
ng of this Association held at Newark, on the 4th dav ede 


st. the: is referred to this Committee the resolutions with may 
sstons to the Bar which were adopted by the National sf ou 
r .\ssociations, held at Washington on the 24th of eb 


hese resolutions are as follows: the 
Nat ( nal eS nference of Bar Associations of 1; 
ts] I ng state! nt in reg ird Lo Legal education: 


: : 4 just. 
xIty of mod rm legal regulations requires for draf 
eval services lawyers of broad general educa 


; - acs to te 
lhe legal education which was fairl 


conditions 1s inadequate to-day. It is opp 
lec rofession to strive to create and maintain standards doy 
les of admission to the Bar which will protect ence 
legal advisers and from those who would and 
eations of professional service. This duty can best be poss 
rmec ON 1 rganized ettorts ot bar -s\ssociations. 
2 ndor ho the tollowing explanations the standards with aleins 
lby The American Bar Association pra 
‘ p naerer | vine 
sar should give evidence o | 
th the following standard pee 
mndition of admission at least two years dent 
Vou 
re its student. to pursue a course of three years imp 
I] | of their working time to their Was 
equivalent in the number of working hours, that 
heir working time to their studie com 


de an adequate library available for the use of 


4 


thet 
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“"“Cd) It shall have among its teachers a sufficient number giving 
their entire time to the school to imsure actual per onal acquaintance and 
influence with the whole student body.’ 

‘*3. Further, we believe that law schools should not be operated 
commercial enterprises, and that the compensation of any officer or mem 
ber of its reaching staff should not depend on the number of students or 
on the fees received. 

“4. We agree with the American Bar Association that graduation 
froma law school should not confer the right of admission to the Bar, and 
that every candidate should be subjected to examination by public author- 
ity other than the authority of the law school of which he is a graduate 

“*s. Since the legal profession has to do with the administration of 
the law, and since public officials are chosen from its ranks more fre- 
quently than from the ranks of any other profession or business, it 1s e€5- 
sential that the legal profession should not become the monopoly of any 
economic clas 

‘6. We endorse The American Bar Association’s standards for ad- 
mission to the Bar because we are convinced that no such monopoly will 
result from adopting them. In almost every part of the country a young 
man of small means can, by energy and perseverance, obtain the college 
and Jaw-school education which the —— require, \nd we under- 
stand that, in applying the rule requiring two years of study in a college, 
educational i shia nee other than that required in an American college 
may, in proper cases, be accepted as satisfying the requirement of the rule, 
if equivalent to two years of college work. 


““7 We believe that the adoption of these standards will increase 
the efficiency and strengthen the character of those coming to the practi 
of law, and will therefore tend to on greatly the administration of 
justice. We therefore urge the Bar Associations of the several State- 


| 
draft rules of admission to the Bar, carrying the standards into ettect, and 
to take such action as they may deem advisable to procure t 


"8. Whenever any State does not at present afford such edu 
opportunities to young men of small means as to warrant the immediate 
adoption of the standards, we urge the Bar Associ tions of the State 
encourage and help the establishment and maintenance of good law schools 


and colleges, so that the standards may eden geesedie as soon as 
possible. 


“"g. We believe that adequate intellectual requirements for admis- 
sion to the Bar will not only increase the efficiency of those admutted t 
practice but will also strengthen their moral character. But 1 re con- 


vineed that high ideals of professional duty must come chiefly from an 
understanding of the traditions and standards of the Bar through stud 


of such traditions and standards and by the personal contact of law stu- 
dents with members of the Bar who are marked by a real interes 
younger men, a love of their profession and a keen 
importance of its best traditions. We realize the ditheulty of creating tts 


kind of personal contact, especially in large etties : nevertheless 
that much can be accomplished by the intelligent co-ope: 
committees of the Bar and law school faculties 
‘tto. We therefore urge Courts and Bar Associations to chargs 
themselves with the duty of devising means for bringing law studen:s 
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contact with members of the Bar from whom they will learn, by example 


and precept, that admission to the Bar is not a mere license to carry on a 
trade, but that it is an entranee into a profession with honorable tradi 


tions of service which they are bound to maintain.’ 


“This conterence of Bar Associations was called at the request. of 
Phe American Bar Association, and was held at) Memorial Continental 
Hall. in the Citv of Washington. There were represented forty-four State 
Bar Associations, over one hundred local Associations, Canadian Bar As 
soclations and a number of universities. 

“The delegates from this Association appointed by vour President 


were Irrancis J. Swayze. Maximilian T. Rosenberg and Edward LL. Kat 
zenbac Mr. Justice Swayze was unfortunately unable to attend. Messrs. 
i 


Xxosenberg and Watvenbach were m attendance at all of the sessions, as 
were two of the alternates, your President, Harvey F. Carr, Esq., and 
ham Clayton Jones, Esq. The Essex County Lawyers Club, the Cum 
berland County Bar Association and the Bergen County Bar Association 


resolutions adopted by The American Bar Association, and 


hich are recited: in the foregoing resolutions, were discussed and con 
sidered during sessions consuming two full days. Such distinguished 


- 1 
+ hy 


representatives of the Bar, the Bench and the universities as Elihu Root, 
[-x-Governor Hadley of Missouri, Chief Justice Taft, Dean Williston of 


| School, and George W. Wickersham, not to mention a 
hers, took part in the discussion. At the close the reso 
ns in question were adopted by an overwhelming majority. 


1 


ectfully report that we have carefully considered those reso 
nestly in their favor, with, however, some modifica- 


: d by those resolutions are a minimum and can 
d where it is possible to do so, without impos- 
ng insurmountable obstacles on young men qualified to enter the law and 
us of doing so, with the spirit and intent of living up to 
ions of our profession. 

for the present, and at least until there shall be a 
n of law schools, it should not be absolutely necessary 
hould have actually graduated from a law school, but 
L be sufficient if the applicant were to show that he 

hool of established reputation, for three scholas 
ould in the ordinary course lead to his 
& The mere fact that a law school may have 
ion ought not to count against him so long as he 
which are required of him and to be 

he auspices of the Court and its proper officers. 

of the opinion that a period of service in a law office 
f epter is of incalculable value. This subject was 
he revort of our predece Ors, presented at the meeting in 

hat time unanimously approved by this Associa 


A ¢ 


report. Wemay say, from what we have 
ertain, that knowledve of practice is and of necessity can 
! 


obtained in a law school. 
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“We are of opinion, therefore, that every applicant should spend one 
year ina law office in addition to his study in a law school. As the three 
scholastic years in a law school amount actually to twenty-seven months, 
this would require a total period of three and one-quarter years, which 1s 
not m our opinion an unreasonable increase over the period now pre- 
scribed. In other words, the student while taking his law school work 
could devote his vacation to the law office. In faet, after he is admitted to 
practice lic will find 218 2 rule that vacation are few and far bet Ween, and 
this will not impose a great burden upon him, 

“As we have said, we are entirely in accord in all other respects w 
the resolutions adopted by the Conference of Bar \ssociation De! gates 

“We, therefore, respectfully urge that the matter be taken up with the 
Justices of the Supreme Court, with a view to an plant were of the rule 
1, (c) of the Supreme Court to read as folloy 

“That he has spent twenty-seven months in regular attendance upon 
the law lectures in some law school of established reputation in the United 
States, and has in addition thereto served a igi hein  t with some 
practicing attorney of this Court for one year. ‘That no law school shall 
be considered ; pha school of established reputation “> it does not comply 
with the Salute standards : 

“(ay It shall require as a condition of admission at least two years 
of study in a college, except that in proper cases educational experience 
other than that acquired in an American college may be acce; 1084 if F equiv: 
alent to two vears of college work. 

““(b) It shall require its students to pursue a course of three years 
duration if they devote substantially all of their working time to them 
studies, and a longer course, equivalent in the number of working hours, 
if they devote only part of their working time to their studies 

‘*(ce) It shall provide an adequate library available for the use of the 
students.’ 

“We are so firmly impressed with the consideration that actual ac- 
quaintance with the practice of the law can only be adequately obtained by 
service in an attorney’s office that we further urge that the Supreme Court 
rules should be amended by re ~ ing in all cases, where attorneys of 
States apply to be admit ted in this State on the basis of their ad 
elsewhere, that, before being "aduited to the examinations, they shou 
have spent one year of actual service in the office of a practi attorn 
in this State. There seems to us no reason why persons from other States, 
ignorant of our practice, should be admitted he detri 
ment of the client and, so frequently, the exasperation of the | 


vith 


( Dasts Of 


to practice here, to 


“In conclusion, this Committee desires to put emphatically on record 
its belief that the time has come when higher standards for admiss 
the Bar are imperatively necessary. The profession 1s becoming 
crowded. Many are entering into it who do not recognize \ 
officers of the Court and ministers of justice, or that the 
governmental functions of our State and country, but seck 
olely from commercial motives and with an idea of the tinanctal rewards 


to be reaped. In too many cases have men of this 
to enter the Bar by too easy requirements. Our ' 
stance, to look to the welfare of the community, not to the opportunity of 
the medividual. 
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“Pledged as we are to the elevation of our chosen profession, we Lnow 
should do everything that we can to see to it that itis made up of men of to de 
ability, devoted to as ideals and living up to its highest traditions. We el as 
think that the resolutions in question are a step im that direction nate 
In this connection we would also again call attention to the reports felon 
of the committees m the past, urging that a Committee on Character and chars 
litness be appomted in the several counties. We think that now, if ever, q 
something of this kind should be established Phe machinery at present riwht 
eXisting is madequate to keep out of the Bar men who are not titted by ure. 
character and associations to become members of it. and, 
“Respeetfully submitted, srent 
M. TP. Rosen per. ment 
\ionzo CHiuren ‘hin 9 
Bokpen DD. \Woatrrine. were 
Wo. I’. Martin.” phan 
lissent from so much of the above report as requires an appheant vet f 
isstion to the Bar to have been a student ina college, or a student nd 
OT luate ¢ { a law school: ot! CTWIse, l coneu etern 
“CV. D. Jouine.” re 
= lave 
THE TRIAL LAWYER. with 
lack 
\ ike “Central Law Journal” of Sept. out ¢ 
2241 ull 1 rtof an address before the Arkansas State Bar Associa ar 
t by MM 1. MeGregor, of \ustin, Texas. Barring the ncels 
ss in reference to the great lawver-orators of antiqui ‘ne 
led h tact of logic, the Apostle Paul, and sine 
ng. also, th neluding portion, the following was so interestingly pias 
- e ton EDITOR | the : 
rice s attitud f Paul before the high pricst and the coun ae 
stig 5 lof tl the great English lawyer, lrskine, ae 
se of the Dean of St. Asaph before Justice Bullar. You will ee 
l the Jud nted to reform the verdict of a a 
. ‘skine protested almost to the point of be Loses 
ng sent t n. and torced the Judge to have the verdict recorded as 
he [-nglish-speaking people the sanctity — 
tine 
test trial lawyer that the English at 
| the greatest trial lawyer in whe 
ial lawyers of England erected sins 
ple, as to which Lord Campbell wee 
rendered no other service to wiidl 
ht of trial by jury in the St pres 
ing freedom of speech, freedom of sais 
evoked the applause of Itng ated 
y of him that, but for his efforts, son, 
denied and that the Inquisition would tutic 
by counsel existed only in misdemeanor — 
f y cus d crimes against the Govern- wine 
ried a copy of the indictment against him, ise 
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knowledge of who his aceusers were, process for his witnesses and counsel 
to defend him. In 1696 this law was amended, giving the right of coun 
eland the other rights named to persons charged with treason and cog 
nate crime. aeainst the Government, but were still denied in other cases of 
felony. ‘This faet is diseussed by Ierskine in his defense of Hadley, 
charged with an attempt to shoot the Kang 

The right to appear by counsel in all felony cases and the other 
nights named were not given in england until 1836. This may, ina men 
account for the slow development of the trial lawyers of Iengland, 


é the 


ure, 


and, | know, accounts for the constant discussion of human liberty by 
creat lawyers of lengland, in her State trials and in the House of 
ment. “This is why Gurke, at the trial of Warren Hastings, could say tha 


the mist pris lawyers of england did not understand the principles they 


aTi @&ie 


[2 
Pa4rilea 


were administering any better than a titmouse did the digestion 01 
phant. lneland has been prolific of genius, and in every walk of life, 


1 
i - 
yet her bad have sat in high places and her good have been the mnocent 


and holy victims of the criminal in office. Bloody Jeffreys 1s doomed to 
eternal mitamy beeause he constened to martyred immortalit Sidi CY al 
Russell, who were not permitted counsel. ‘These conditions could not 
have existed had the trial lawyer of [england been permitted to d lot 
with equal pace the adjective with the substantive | This pre e, or 
lack of procedure, constitutes the blackest page in Ienglish histor 

out of it all came a line of great trial lawyers whose patrioti-m, courage 
and humanity will shine on forever. From an intellectual sta point 
probably the greatest trial in the history of the world 

ren Hlastings. Macaulay’s marvelous description of 1 per t 

\T } : ] ] 


no one else could have deseribed it except Macaulay and 
uriant foliage of that wonderful description can not conce:l 
the greatness gathered there. Vhere was Burke, of wl 


for vastness of comprehension, richness of imagination, no © 
or modern was superior to him. Fox was there, and t! 
ing, scintillating Sheridan. Every lawyer who loves 
who thinks that there are limitations on the ambition 
hould read Macaulay's description of the trial of Warren Tasting 

The right to appear by counsel in a Court 1s synonymous wit! 
a condition precedent to the enjoyment of human Itberts This ts 
underlying thought, the vital life-giving force of 1 \merican Decl 
tion of Independence. On these principles the Revolution was fought, vet 
when the Constitution of the Umited States was written : hilad 
ereat as the document is, it dealt with the rights of Governm 
looked the liberties of the people. While it was the 4 
and statesmen it lacked the handiwork of the trial laws 
preserving principle, crystallized into organic law, insuring 
man: and Luther Martin, whom the vulgar called “Od Br 
and whom Albert J. Beveridge describes as a superman, and Georg \ 
son, the great trial lawvers of that body, both retused to stgn | rst 
tution because it was deficient in the respect noted 

Then came the Virginia Convention, composed of trial lawvers . 


souls were on fire with love of the rights of man. and thes 
manded the first ten Amendments to the Federal Constitution, secure, 
the great rights for which they had struggled, and without which the vte 
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tory would have turned to ashes. These Amendments were immediately 
adopted, and they declare and secure the rights of the citizen against the 
tyranny, usurpation or encroachment of the Government. 

In that convention was Patrick Henry, the John the Baptist, prece 
dent to the American Revolution. There was Pendleton, Edmond Ran- 
dolph, George Mason, John Marshall, and all that galaxy of American 
greatness, Which added the tinishing touches to the American Constitution 
and made it im fact what Gladstone said it was—the greatest instrument 
ever struck off by the human mind at one sitting. 

One of the most important trials in the history of the world, and un 
questionably the most important in .America, was that of .\aron Burr, be 
cause it was at that trial that John Marshall took the insidious doctrine of 
constructive treason by the throat and strangled it to death. Tle held that 
there was no such principle in the law of this country, and generations yet 
unborn will bless his name for this holding. 

Albert J. Beveridge, in his “Life of John Marshall,” describes this 
trial Every American lawyer ought to have in his library Beveridge’s 
“Lite of John Marshall.” He is the best equipped man in America to have 
written it. [It constitutes the greatest contribution to the historical and le 
gal literature of this country and will survive while the records of that 
period are preserved. 

Reporting that trial he demonstrates that he himself possesses all the 
essential elements of the great trial lawyer. While we read his description 
we wonder at the power of Luther Martin, the fascinating influence of 
Burr, the scintillating Botts, the luxuriant, exuberant and brilliant Wirt, 
come back at last and stand uncovered in the presence of Marshall, 
master spirit that controlled that trial. 

[t is a peculiar thing that in this case the same question came up on 

the recording of the verdict of the jury that had come up in the case of the 
Dean of St. Asaph. The jury returned a verdict that Burr had not been 
proven to be guilty and therefore the jury found him not guilty. His coun- 
sel wanted to change the verdict. Marshall quietly remarked that the 
verdict would be accepted as returned and that a judgment of not guilty 
thereon would be written. 

Betore John Marshall went on the bench he was justly regarded as 
one of the greatest trial lawyers of his time. This is abundantly estab 
lished by the early cases in the Courts of Virginia, and of the Supreme 
Court of the United States. 

Being a great trial lawyer himself, he knew the value of the trial 
lawyer to the Court and he utilized him to the limit. His opinions are all 
lacking citation of authorities, almost destitute of anterior learning, but 
p! h the arguments of the greatest lawyers of his time. 
‘The forensic theory of the law finds its best authority in the Court 
decisions of this country, and especially in the dozen or more of the out- 
tanding decisions of the Supreme Court of the United States, and they 

| rest on the yreat arguments of the great trial lawyers who appeared in 
in the Courts after all that the law is established, de 
clared, made certain 

In the case of Marbury v. Madison it was first and finally decided that 
the Supreme Court had the right to review and to hold an Act of Con- 


gress unconstitutional. 
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In McCullough v. Maryland the doctrine of implied power was an- 
nounced. In the Dartmouth College case, and in Iletcher v. Veck the 
Supreme Court defined and sustained the inviolability of contracts. In 
Cohens v. Virginia it was first held that the Supreme Court had appellate 
jurisdiction of appeals from State courts when the subject matter involved 
a Federal question, and this was so even though a State were a party to 
the suit. Gibbons v. Ogden defines the field of interstate commerce and 
declares the limitations set by the Constitution upon State legislation un- 
der the commerce clause of the Constitution. ‘These cases all support the 
forensic theory of the law and reflect the labors of the great trial lawyers 
who presented them to the Court. 

I want to add to this list of cases just one more, that of [ex parte Mil- 
ligan, in presenting which Jeremiah Black said: “The pen that writes the 
judgment of the Court in this case will be mightier for good or evil than 
any sword that ever was wielded by mortal man.” 

It was in that case the Court preserved the right of trial by jury. 
While Black’s great argument survives in the hearts and minds of the 
lawyers of this country, the right of trial by jury shall not fail. 

These great cases involve the very fundamentals of our Government, 
and had any one of them been decided other than as it was decided it 
might have affected the destiny of the human race. In every one of them 
the great lawyers who stood before the Court pointed the course the Court 
should go, representing not only their immediate clients, but all who should 
come after them. 

While the Supreme Court of the United States has been and is the 
greatest tribunal in the history of the world, it is because it has been and 1s 
sustained by the greatest galaxy of trial lawyers in the history of the 
world. This is relatively true of the Appellate Courts of the States. 

As the Bar has been and is, so has been and is the Court. Wherever 
there has been a great Judge in this country there have been great trial 
lawyers to aid and develop him, and on whom he leaned. 





LEGAL ETHICS. 


From a lengthy article in the “Minnesota Law Review” by Mr. 
Rome G. Brown, of the Minneapolis Bar, we extract the following con- 
cerning Legal [:thics: 

“It is too often assumed that employment of a lawyer, whether by re- 
tainer or otherwise, involves a shrinking of his personal ideals of honor or 
a submergence of his own conscience in that of his client. In the accom- 
plishment of the objects which the client has in view, the lawyer ts not a 
mere agent or employe, much less a tool. The usefulness and loyalty of 
the lawyer are too often measured by the degree of his subservience to the 
client's wishes and plans. Such a view degrades the legal profession 
am not referring to the bald cases of connivance and participation with 
the client in furthering illegal or immoral purposes. Such commissions or 
undertakings by the lawyer are prohibited by every written and unwriten 
code of legal ethies. Neither have | here in mind merely the lawyer's 
right and duty to control, without dictation from his chent, certain detatls 
of the proceedings in litigated cases. 

“It is not only the right and privilege, but it is the professional and 
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personal duty of the lawyer, to be judicial in the formulation of his con- 
clusions with reference to his client’s business and, above all, to use his ut- 
most endeavor, even to the extent of shrinking or even losing his standing 
with his chent, to kee }) his chent from doing in] ustice, 

“The lawyer's funetion is in the nature of that of a fiduciary or trus 
tee, and he is answerable as such, not only to the particular person stand- 
ing in direct relation to him of chent, but answerable also to all those, 
Whether it be the public or individuals, to whom the client himself owes an 
accounting. Phis is particularly true in instances where the client himself 
occupies a representative position, as when he is the officer or manager for 
the interests of another or of several others through appointment,—for 
example, When he is a corporation ofhcer or an executor of an estate or a 
trustee of property or of moneys for either present or prospective beneti 
clartes. In such cases the lawyer and his conscience, as guardians of a 


trust, are answerable not merely to the chent in person but to the client as 
trustee. The tiduciary capacity of the lawyer, with all its accompanying 


duties and responsibilities, runs side by side with that of his trustee-client 
ugh and unto the end of every transaction which affects the inter 
ests of the ultimate beneticiaries. Much more is this the case when the 
In question has been the attorney for the maker of the will or other 
nygs creating the trust and has drawn such writings with the full 
dge of the real intent and purpose of their maker. 

Because of these fiduciary capacities and duties, the lawyer must in 
sist, and sometimes even dictate, that the chent shall perform fully and 
bly all his obligations. His duty persists beyond the point of spir- 

rsies or even of irreconcilable ditfcrences with his client. He 


tst not at the first instance of divergence hold up his hands in despair or 
sever his professional relations in detiance. Sometimes a client, ordinarily 
es subject to a selfish or other ulterior motive or influence or 


even to an honest obsession of error which may pervert his mental proces 
stultify his conscience. Then is just the time when the 
ick, and with a persistence, too, that may involve tempor 
of his personal or professional pride. But he should 
orts to accomplish in the end his greater duty and respon 
his chent to a right state of mind and to a right view of 


he conclusions upon the points in conflict. The issue may 
the jeopardy of large financial interests of the client or it 
’ y and in a small degree affecting the client’s 
the -ame time involving the question of great prejudice or 


neliciary of a trust or other third party. It is the lawyer’s 
lient from putting a black mark on his business record 
to permit his chent to yield, to the purpose or intent 

urse of persecution or oppression or of any form of fraud 


Instances a Iuwver should treat his chent as a doc 
tricken temporarily with bodily or mental weak 
d | iWement or conserence to the conti ol or che 


Neither must he, by withdrawing, try to avoid responsi 
ng the chent free to injure himself or others. Tle must never 
Pull rformance of his duty as fiduciary or trustee. He 
ent and tactful, but he should never surrender on a square 
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issue Of good faith, even though the favor of his client be forever jeopar- 
dized. 

“The lawyer must not act in conflict with the interests of his client. 
When, however, he is in charge of a matter, it is his privilege and duty to 
investigate on his own initiative and to consider all viewpoints and to act 
and advise in such a way that, at the same time that he protects his client’s 
interest, he prevents anybody from suffering injustice from himself or 
from his client. The lawyer’s conscience should always be awake and ac- 
tive. Tle can never excuse himself on the ground of lack of conscience 
in his chent 

“The direct and indirect fiduciary duties of a lawyer, already referred 
to above, make him, within the scope of his employment, a trustee of his 
client’s business and confidences. ‘Therefore, his knowledge of his client’s 
affairs must never be used either directly or indirectly to the disadvantage 
of his client, or for his own advantage or for that of others. He may have 
business dealings with his client, but in respect thereof his duties as trus- 
tee continue and he must act only with the fullest frankness and after 
making sure that his client is fully informed of every faet pertinent to the 
transaction which he himself knows or even suspects. Moneys collected 
for his chent should be paid over immediately and if payment is delayed 
should not be commingled with his own funds. Ile should not accept or 
retain as his own any perquisites, bonuses, rebates or profits coming to 
him through his client’s business, except with his client’s full knowledge 
and consent. Tis expense charges to his client should never exceed his 
actual disbursements, even when abnormally low, as when traveling on an 
excursion rate or on a pass or when he obtains lodging or meals free or at 
below regular rates. Advertising rebates, allowed by some publishers for 
legal advertising, do not belong to the lawyer but to his client. 

“In his charges for services, the lawyer should at all times be fair, 
but he should be fair not only to his client but also to himself. He should 
use his utmost endeavor to satisfy his client and be willing to sacrilice 
wherever necessary to avoid a dispute. But not so without limit. He has 
a moral and legal right to the fair worth of his services and, where there 
has been an agreement for compensation upon the strength of which he 
has worked and sacriticed, he is morally and legally entitled to compel his 
client to pay in full. No lawyer should shrink from preventing unjust ex- 
actions by a client whether it be from himself or from others.” 


FUEL DISTRIBUTION IN NEW JERSEY. 


The following ts the order made by the Board of Public Utility Com- 
nussioners on August 12 last, concerning “car service transportation, rout- 
ing and distribution of fuel and other commodities” in this State: 

“In order that utilities and the public may be served to the best ad- 
vantage and provide for the necessary prompt and efficient transportation 
ervice, at the request of the President's Fuel Committee, transmitted to 
this Board, it is ordered and directed : 

“1. For such purposes as may from time to time be spectally desig- 
nated by the Governor’s Fuel Committee or its agents, said Committee or 
its agents will designate the priority for fuel distribution in this State 

“2. That all common carriers by railroad operating in this State are 
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hereby directed to forward fuel moving in intrastate traffic to destination 
by the routes most available to expedite its movements and prevent con 
gestion without regard to the routing thereot by shippers or by carriers 
trom which the tratte is received, or to the ownership of the cars, and 


that all rules, regulations and practices of said carriers with respect to ear 
service are hereby suspended and superseded insofar only as contlicting 
with the directions of the Interstate Commerce Commission applicable in 
this State, and as to imtrastate shipments insofar only as conflicting with 
this ordet 
3. That. inasmuch as such disregard of routing is deemed to be due 
to carmers’ disability .the rates applicable to trate so forwarded by routes 
other than those designated by shy pers, or by carriers from which the 
trathe is received, shall be the rates which were applicable at date of ship- 
nt over the routes so designated, unless the rates applicable over such 
Gesignated routes are higher, in which event the rates applicable over the 
' 


ute of movement will apply 
“4. [hat in executing the directions of the Conimission contained in 
his order, the common carriers involved shall proceed without reference 
contracts, agreements, or arrangements now existing between them 
th reference to the divisions of the rates of transportation applicable to 
the: that such divisions shall be, during the time this order remains 


tuntarily agreeed upon by and between said carriers, and that 
e ot the carriers to so agree, said divisions shall be hereafter 


re et 
5. {hat mn each instance where fuel traffic is routed or rerouted by 
riers responsible for such routing or rerouting 
hours thereafter, mail a notice addressed to the 
snees of fuel consignments stating the car numbers and initials, places 

tes of shipment, the routing and respective routes over which the 


any common earrier by railroad is unable under 
ny interchange and car service rules to return cars to its connec- 

shall give preference and priority in the movement, ex- 

nye. imterchange and return of empty cars intended to be used for the 
sportation of fuel, sul t however to the priority movement of com- 
Number 1 of Interstate Commerce Com- 


ments in private cars, which are subject to 
ge, customarily reconsigned upon instructions 
tice of the diversion shall be sent to the 


common carriers by railroad which serve 
pon the line or lines of any such railroad or 
: pencent upon it for coal supply, herein termed coal-loading 
and directed, whenever unable 

onl nines with open-top cars suitable 


en ”) 7 


preference to any other use 


' 

lp} 
} 
| 


tTnorizec 


exchange, interchange or return of such 
able for the loading and transportation 
not include or embrace flat (fixed) bot- 


des less than 36 inches in height, inside measure 





ment, 
defim 
or tas 
sion ¢ 
carrie 
auth 
rier ¢ 
throt 
cars 

racelce 
recel 
here 


No. 


by, @ 
load 
othe 
such 
any 
unde 
miss 


by, : 
or oO 
any 
sign 
othe 
by . 
vide 
zati 
unl 
car: 


it 1 
it { 
gIV 
col 


per 
in 
rie 


be 
mi 


de 
ac 
of 
de 
se 








FUEL DISTRIBUTION IN NEW JERSEY 295 


ment, or cars equipped with racks, or cars which, on July 1, 1922, had been 
definitely retired from service for the transportation of coal and stenciled 
or tagged for other service as provided by Interstate Commerce Comunis 
sion Order No. 22, , 

“yg. ‘That all such common carriers by railroad other than coal-loading 
carriers, herein termed non-coal-loading carriers be, and they are hereby 
authorized and directed to deliver daily to a connecting coal-loading car- 
rier or carriers, or to an intermediate non-coal-loading carrier for delivery 
through the usual channels to a coal-loading carrier, or carriers, € mpty coa 1] 
cars up to the maximum ability of each such non-coal loading ¢ arrier to 
make such deliveries and of each such connecting coal loading carrier to 
receive and use the coal ears so delivered for the preferential purposes 
here set forth as provided by Interstate Commerce Commission Order 
No. 23. 

“to. That all such common carriers by railroad be, and they are here- 
by, authorized and directed to discontinue the use of cars suitable for the 
loading and transportation of coal, for the transportation of commoditie 
other than coal, so long as any coal mine remains to be served by it with 
such cars; and as to each non-coal-loading carrier, so long as deliveries of 
any such cars to connecting carriers may be due or remain to be performed 
under the terms of this order as provided by Interstate Commerce Com- 
mission Order No. 23. 

That all such common carriers by railroad be, and they are here- 
by, authorized and directed, to place an embargo against the receipt of coal 
or other freight transported in open-top cars suitable for coal loading, by 
any consignee, and against the placement of such open-top cars for con- 
signment to any consignee, who shall fail or refuse to unload such coal or 
other freight so transported in coal cars, and so placed, had been unloaded 
by such consignee and shall notify the Commission of such action a pr 
vided by Interstate Commerce Commission Order No. 23. This authori- 


zation and direction shall not apply where the failure of the consignee to 
unload is due directly to errors or disabilities of the railroad in d Jivering 
cars. 

“12. That each such common carrier by railrozd, to the extent t 
it is currently unable promptly to transport A ‘freight trathic otfered to 
it for movement, or to be moved over its line or lines of railway, shan 
give preference and priority to the movement of each of the following 


commodities: food for human consumption, feed for live stock, live stock, 
perishable products, coal, coke and fuel ol. 
“13. That this order shall be immediately effective and shall remain 
force until the further order of this Commission 


“14. That copies of this order and direction shall be served upon car- 
riers by railroad operating within this State, and that nottce of this order 
be given to the general public by posting a copy in the office of thts ¢ 
mussion., 

The common-law right to recover quantum merutt for services ret- 
dered in procuring a purchaser for real estate, the bemetts of which are 
accepted and retained by the property owner, ts sie in the Wisconsin case 
of Seifert v. Dirk, 184 N. W. 608, annotated in t7 A. LR. S85, not to be 
destroyed by a statute making void every contract to pay a commssion tor 


selling real estate unless it is in writing. 
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ACQUACKANONCK WATER CO. ET AL. v. WEIDMAN SILK DYEING 
CO., ET AL. 


(Passaic Cireuit Court, July, 1922), 
Condemnation—Jury Award—Interest on Award, 

Case of the nas pa inonck Water Co., The City of Newark and The 
City of Jersey City against The We:dman Silk Dyeme Co. and The Na- 
tional Silk beg Co. | yn motion to allow mterest. 

Mr. John W. Griges, Mr. J. W. Ularding and Mr. William I. Lewis 
tor the motion. 

Mr. William B. Gourley, Mr. Thomas IF. MeCran, Mr. J. B. Tlum- 
phreys and Mr. C. kW. Corbin, contra. 


SILZER, J.: The usual proceedings in condemnation were had, in- 
eluding an award by Commissioners, and an appeal. Upon trial by jury an 
as made. Counsel for the owners now ask that interest be added 
othe award from the date of the tiling of the Ect and order thereon. 
Lheir inststment is, that this is necessary in order that just compensation 


be made, since the petition in condemnation was filed several years before 
the yury’s award, and the property appropriated by the condemnors dur- 
1g h me 
proceeding to fix compensation is statutory, being had under the 
| ns of the Laws of 1yOO, p. TQ (2 ( . S. 2081) lf the statute does 
I rovision for giving just compensation, it violates the constitu- 
on jurire nts and 1s inettective 
ist compensation means that the land owner must be made whole 
! loss of hts land. (Bowers v. Bloomfield, 81 Eq. 165). 
ust be quite evident that if a man’s land is taken, and years there- 
ds a sum representing its value, ete., as of the date of 
eof the petition and order thereon, he has been out of the use of 
his land, of the interest on its value during such period. If he had sold his 


date of tiling the petition he would have invested his money 
ld have had his interest thereon. If he does not get this he is 


neonstitutional, or does it provide for making compensa 


sible, the act will be construed to be constitutional. (Colwell 
Landing W. P. Co.. 19 N. J. Bs . 245). 
former Act did not establish a time for fixing the valuation. The 
ides that the Commissioners shall: “(a) 
| ent of the value of the land or other 
an assessment of the amount to be paid by the 
or other property and da mages aforesaid, as of 
nd order ee reon., 
tant that a detinite time be fixed for valuing 
nes may change from day to day. 
that “the amount of the assessment is to be paid 
of filing the petition and order.” This may mean that the 
make an assessment of an amount, thereafter to be paid, 
l represent the value of the land and damages as of the date of 
petition; or, it may mean, that the Commissioners make an as- 
of the value of the land and damages as of the date of filing the 
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petition, and to be paid as of that date. If one of these constructions 
provides for just compensation and the other does not, necessarily the 
former construction must be adopted, provided it does not do violence to 
the words used. 

Where the condemnors have been in possession of the land since the 
time of filing the petition, and the award is made several years later, sure- 
ly the owners are entitled to interest on the amount of the award since 
the taking; and it follows then that we must accept that construction of 
the Act which requires not only fixing the amount, but also paying it as of 
the time of filing the petition. This does no violence to the words of the 
statute. 

In Metlar v. Easton & Amboy R. R., 37 L. 222, it was held that, 
where the owner has been out of the use of his property, he was entitled to 
interest, if he was to have just compensation. 

Hlow, then, can interest be allowed? Is there statutory provision 
therefor? If not, does the whole proceeding fail? 

The condemnors concede that, since Metlar v. Amboy, it 1s settled 
that interest can and must be allowed, but insist that it should have been 
done by submission to the jury and included in their finding; and, if not 
so done, that there is no statutory authority for such action by the Court. 

The jury was definitely instructed to find as provided by the statute ; 
namely, to assess the amount to be paid for the property and damages as 
of the date of the filing of the petition. This they did. They were not 
allowed to, nor did they consider the adding of interest. 

The only effect of now submitting it to a jury would be to have them 
go through the mechanical process of figuring six per cent. on the amount 
awarded. It would not involve any discretion or finding on their part. 
No controverted facets are to be determined in such a procedure. 

Where such discretion is a part of the jury’s function the Court can- 
not mould the verdict and add interest. (Nilgus v. Wayne Co., 85 Law 
354): 

Where, however, all the legal requirements have been fulfilled and 
the mere mechanical process of calculating interest is the only thing neces- 
sary to fulfill the constitutional requirement, and where no other result 
could possibly be reached, if re-submitted, or, if it had been submitted, to 
grant a new trial for the sole purpose of adding six per cent. interest 
would be a senseless and useless thing. 

In a case where the property is not in the condemnors’ possesion at 
the time of the filing of the petition, there would be no necessity of either 
submitting the question of interest to a jury or having the Court calculate 
it. 

Counsel has suggested in the argument that there was no such pos- 
session here. ‘This, however, is begging the whole question. The Chan- 
cellor directed that condemnation suits be brought because of that very 
possession, and on the trial there was no dispute as to possession, the only 
question being the amount of compensation to be awarded. 

If the Court’s construction be not correct, then no method exists for 
condemning this property and awarding just compensation, and the con- 
demnors have no right to undertake these proceedings. 

| am convinced that the statute 1s open to the construction that the 
award is to be made as of the date of tiling the petition and that interest 
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runs from that time, and, being so, interest may be added by the Court, 
under the facts in this case. 

The jury’s tinding means that it fixed the amount due as of the time 
of filing petition, ete., and that it is to be paid as of that time. It neces- 
sarily follows, then, that the jury means that the owners were to have 
their money as of that day. If this be so, then they also meant that inter- 
est was to be had from that time. 

Under the circumstances the Court may mould the verdict to meet the 
jury’s findings (Kilgus v. Wayne Co., 95 L. 351. ) 

lf this be not so, it still remains that the jury’s finding was of a cer- 
tain sum as of a certain day, and that the Court in entering that judgment 
does not interfere with the tinding, but permits interest to run on the find- 
ing so as to comply with the statutory requirement, just as interest runs 
on an ordinary judgment from the time of entry. Here it does the same, 
except that the time is of a different date, as required by constitutional 
mandate. 

Interest at the lawful rate will be allowed on the verdict from the 
date of the filing petition, since which time condemnors have been in pos- 
session. 


ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 


Chapman v. Electric Light Co. of N. J—Complaint in form of in- 
quiry. The Company's line runs in front of James Chapman’s property. 
Other property owners, acting by one, a Mr. Bateman, desired extension 
of line and entered into an agreement with the Company whereby, if the 
line was built without cost to the Company, it would furnish service and 
allow a rebate of 25° on monthly bills to apply to the cost for five years. 
It was claimed Chapman was party thereto. This was true, but he stated 
he signed with a reservation ; = could withdr: aw and withhold payment 
of iny part of cost if it was > § ‘ompany’ S duty to pay the cost of build- 
ing the line. The Board: “T - conditions are such that if the matter had 
been brought before the Board prior to the signing of the agreement and 
the con-truction of the line it is improbable the Board could have ordered 
the Company at its expense to make the extension. The terms of the 
agreement do not appear to be unduly discriminatory or in violation of the 
law. The Board, however, cannot recognize any right on Bateman’s part 
to prevent the supply of current to Chapman from the extension because 
of any difference between them as to the latter’s obligation. Neither can 
the Board recognize any right on the part of the Company to withhold 

vicé in an attempt to assist Bateman in enforeing his claim against 
Chipman. The line constructed on the public highway is not subject to 
private control and its use cannot be made dependent upon the adjustment 
of ditference, between customers of the company. It is fair to Mr. Chap- 
man to state that he shows no disposition to evade any responsibility, legal 
or moral, toward his neighbor. Acting within his rights as a citizen he 
has appealed to this Board for a ruling as to the Company’s duty to supply 
service to him. The Board must rule that it 1s the Company’s duty to do 
this without regard to whether he reimburses Mr. Bateman for a propor- 
tionate part of the cost of the construction of the line. If the line had not 
been constructed, however, it is doubtful if the Board could order its con- 
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struction on terms more favorable to Mr. Chapman than would result 
from his payment of a proportionate share of the amount which it is un- 
derstood Mr. Bateman has paid or agreed to pay to the Company. This 
case does not appear to call for a formal order to the Company. It is 
understood the Company will abide by this decision of the Board. ‘There- 
fore no formal order will issue.” Report dated June 21, 1922. Mr. James 
Chapman and Mr. Ross Bateman, each in person. 


In re Millzille Traction Co.—-Vhe petition recited that the Millville 
Traction Co. owns and operates a line of street railway in the City of 
Millville, the township of Landis and the borough of Vineland, the line 
in the borough of Vineland being wholly on Landis Avenue a distance of 
about 2,600 feet: chat the Board of Commissioners of Vineland had 
awarded a contract for the paving of said portion of Landis Avenue with 
conerete and served notice upon the Company to begin the construction of 
a similar pavement between its tracks and for eighteen inches on each side 
of the tracks; and that in default of so doing the said Board of Commis- 
sioners would, as their paving progresses, take up and remove from the 
roadbed all the ties, tracks, poles, wires, etc., and that the paving would 
be done by the borough of Vineland and the material removed from the 
tracks, poles and wires would be sold to pay the expense of such removal 
and sale. The petitioner asserted that the estimated cost of the paving, 
including the purchase of new ties and rails, would involve the expendi- 
ture of about $25,000, “which sum your petitioner does not have available 
and its financial condition is such that it could not borrow the money 
necessary to do the work.” The petitioner asked leave to abandon its 
franchise in the borough of Vineland and remove its poles and wires. 

The Board: “It seems to the Board that the borough Commissioners, 
with the cooperation of those who desire a continuance of service on the 
avenue, might find some lawful way to preserve the service without plac- 
ing an impossible burden on the Company. This point of view however 
was not accepted by the Borough counsel, and this Board cannot enforce 
its adoption. The Board can consider only whether the circumstances are 
such that it would be justified in ordering the Company to continue ser- 
vice under its franchise, with the paving obligation part thereof. The 
Board is of the opinion it would not be justified in issuing such order. It 
is apparent that, if issued, the Company could not comply with it, and 
that the existence of the order might embarrass and delay the paving of 
the avenue, which is much desired. The Board, therefore, will permit the 
Company to abandon its franchise in the borough of Vineland upon con- 
dition that it remove its rails, poles and wires from Landis avenue in said 
borough within forty days from the date hereof, and upon such removal 
restore the street to its present condition.” Report dated June 21, 10922. 
Mr. Walter Hl. Bacon for the Petitioner. Mr. Thomas G. Tuse for bor- 
ough of Vineland. Mr. G. FE. Smith for Chamber of Commerce. 


Logee v. Hackensack Water Co.—Extension of water main desired. 
earlier recommendation by Board not being acceptable to complainant, 
hearing was had. ‘The Board: “The Board cannot, under the limitations 
imposed by the statute creating it, order a public utility to extend its facil- 
ities at its own expense unless it appears that the extension ‘will furnish 
sufficient business to justify the construction and maintenance of the 
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same, and when the financial condition of the utility reasonably warrants 
the original expenditure required in making and operating such extension.” 
The determination made was as follows: 

“(1) That the extension of 4,284 feet of 6-inch main desired by the 
complainant and other residents eastward along Washington avenue, thence 
north along Cedar Lane, in the township of Hillsdale, constitutes a rea- 
sonable extension of the existing facilitics of the Hlackensack Water Com- 
pany, providing the following conditions are complied with within sixty 
days from date hereof: (a) ‘The Company is to receive an assurance of a 
total revenue corresponding to 12 per cent. per annum of the actual cost 
of the extension, but which shall not aggregate more yy $795 8 year. 
(b) That the assurance of revenue recited above in (a) is to be in such 
form that the Company could, if necessary, use it as a yet to hate a 
loan to finance said extension. (c) ‘The revenue from fire service payable 
by the municipality and the revenue collected from the six houses now 
served through a private line, as well as the revenue from future custom- 
ers, beyond the number of prospective customers who may participate in 
the revenue guarantee, along said extension, is to be credited to the ac- 
count of the guarantors, pro tanto, in accordance with the amount guaran- 
teed by each. (d) The guarantee shall continue until the amount of rev- 
enue per year, averaged over a period of three years, derived from service 
along said extension, at the regular rates, shall equal the aggregate amount 
guaranteed per year. In no case shall the guarantee continue beyond a 
period of ten years from the date thereof. (2) That upon proof that all 
of the conditions as outlined in (1) the Board will, on application by the 
complainant within sixty days from date hereof, order the extension so 
guaranteed to be made forthwith.” Report dated June 22, 1922. Mr. 
rank S. Logee in person. Mr. Kk. W. Delforest and Mr. Earle Talbot for 
the Company. 


In re Pennsylvania Rk. R. Co—Application to discontinue the services 
of the agent at Voorhees Station, located on the Millstone Branch of the 
Pennsylvania Railroad Company, it being alleged that the total earnings 
are not sufficient to warrant the continuance of the agency. ‘The total rev 
enue ior 1921 was $3,269.52. The agent’s salary is $1,200, and expense of 
maintenance about $1,300. The Board: “While the desire of the Com 
pany to reduce operating expenses is recognized, also that the salary paid 
the agent can be considered as out of proportion to the total revenue, due 
consideration must be given to the general conditions in the territory con 


tiguous to Voorhees, and the possibility of ipso ern resulting im in 
creased business. The convenience of an agent, or a clerk, at a point where 
a fair amount of business is done and an increase in the amount of bust 
ness 1s quite probable must st recognized ; and under the circumstances if 


would appear that the Board would not be warranted at this time im per 
mitting the Company to dispense with the services of the agent, or a clerk, 

Voorhees. ‘The petition will therefore be denied.” Report dated June 
24, 1922. Mr. W. Holt Apgar for the Company. Mr. Russell le. Watson 
for Protestants. 


In re Central RB. R. of N. J., I:te., at Perth Amboy.—Application to 
review th e Board’ Paka ac as previously, limiting the speed of traims 
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of the Central and Pennsylvania R. R.’s over Washington street, New 
Brunswick avenue, Smith street and Market street, in Perth Amboy to 
15 nules per hour. This action had been taken at a hearing June 23, 1921, 
upon a resolution by the Board of Aldermen of that city to have the 
limit 10 miles per hour, at which hearing it was proposed by the represent- 
ative of the Railroad Companies that, in lieu of the speed limit stated in 
the resolution, the Companies would be willing to reduce the speed to 15 
miles per hour. No objection then being made by representatives of the 
City, the 15 mile per hour limit was made effective without a formal order 
being entered, and, pursuant thereto, the necessary regulations were 1s- 
sued by the Railroad Companies requiring enginecrs operating trains over 
the crossings named to observe this speed limit. The Board determined as 
follows: 

“In order to handle normal train operations and the additional num- 
ber of trains required to accommodate increasing traffic, it 1s desired to 
expedite train movements through Perth Amboy; and in connection with 
the speed limit of trains, the matter of del: y to traffic using the highways 
should also be considered. Owing to the large number of trains operat- 
ing daily through Perth Amboy and the heavy pedestrian and vehicular 
traflic continually passing over the respective crossings, the speed at which 
trains are now being operated naturally impedes trathie on the highways. 
The slow approach of trains to the crossings and the time consumed clear- 
ing the crossings lengthens appreciably the time traffic 1s held at the 
crossing approaches, resulting in delay and congestion. Considering the 
apparent necessity for quicker movement of trains required by travel to 
and from the respective seashore resoris and the delay to traffic on the 
highways under the present speed requirement, it would appear that the 
speed limit could be increased within a reasonable safe limitation. The 
Board, therefore, will permit the operation of trains through Perth Am- 
boy over Washington street, New Brunswick avenue, Smith street and 
Market street at a speed not in excess of 25 miles per hour.” Report dated 
June 24, 1922. Mr. George Holmes for the Companies. 


West & Buck v. N. J. Water Service Co.—Complaint relates to fail- 
ure of the Water Co. to supply service on Graisberry avenue, Audubon. 
The Board said: Phe Board deems it advisable to direct the complainants’ 
attention to the fact that they appear to have a remedy apart from and in 
addition to the authority vested in this Board. The Water Company has 
failed to comply with and scems to be indifferent to its part of a contract 
entered into with the complainants. The complainants might, therefore, 
vive consideration to making application to the tribunal vested with au- 
thority to require the spec ific performance of contracts. Such authority 
is in no degree restricted or impaired by statutory authority given to this 
Board to regulate the service of public utilities.” Its order, however, was 
as follows: The Board “hereby orders and directs the New Jersey Water 
Service Company to connect forthwith its system for distributing water 
to a water main laid by the Haddon Lake Land Company in or near the 
borough of Audubon, Camden county, and to supply water through such 
main at its scheduled rates for the same to all properties connected to said 
main or to extensions thereof, the occupants of which properties desire 
uch service and conform to the rules and regulations of the Company ap- 
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plicable to the customers thereof.” Report dated June 26, 1922. Mr. E. 
I. Carr for Complainants. Mr. Norman Grey for Respondent. 


In re Lakewood Water Co.—Approval sought of revised schedule of 
rates. No real contention. Board allowed same. Report dated June 26, 
1922. Mr. S. W. Borden for Company. Mr. A. R. Smock for ‘Township 
of Lakewood. 


In re N. J. Water & Light Co—Proposed increase of rates. The 
Company serves the borough of Deal with water service for private con- 
sumption and for fire protection. Its mains fully parallel those of the Tin- 
tern Manor Water Company, which was the first to enter the field. Re- 
cently the Tintern Manor Water Company was authorized to put into ef- 
fect a new schedule of rates, which was an increase of 25 per cent. over 
the one under which that Company was then making its charges. The 
New Jersey Water & Light Co. now proposed to increase its rates so as to 
put them on a parity with the rates of the Tintern Manor Water Com- 
pany. The Board allowed the increase. Report dated June 26, 1922. Mr. 
George Bb. Cade for Vetitioner. Mr. W. A. Stevens for Borough of Deal. 


Jersey City v. Pennsylvania R. R.—TVhe Mayor and Aldermen of Jer- 
sey City ear emg asking that an order be made requiring the Pennsyl- 
vania Railroad Co. to construct nog furnish a proper passenger station at 
West side avenue, Jersey City, to be used by electric trains running be- 
tween New York and Newark, bi to order trains operated on said line to 
stop at oie station. A similar application was made and considered by 
the Board in its report of October 26, 1915 (see P. U. R., Vol. 4, page 46) ; 
and was further considered by the Board in a report on re-hearing, dated 
April 24, 1917 (See Ibid., Vol. 5, page 111). 

The Board: “An examination of both of these reports, together with 
the minority opinion filed by Mr. Treacy on October 26, 1915, indicates 
that the matter was then considered from every aspect with the greatest 
possible care. The situation now is much as it was then, and we feel that 
nothing can be added to the comprehensive reports already made by the 
Board and referred to above. ‘The present inadequate facilities at Sum- 
mit avenue station indicate necessary changes there in the not far distant 
future, which, when made, may have some relation to possible additional 
stational facilities between that point and the Hackensack River. The ter- 
ritory served is so limited in area that the project should be treated as a 
whole. After due consideration, the Board concludes that it would not be 
justined, in view of all the circumstances, in ordering the establishment of 
such station at the place indicated at this time. ‘The petition is therefore 
denied.” Report dated June 28, 1922. A dissenting opinion was filed by 
Commissioner Autenreith. Mr. Thomas J. Brogan for Jersey City. Mr. 
R. ©. Goodale, for Hudson and Manhattan R. YR. Mr. A. C. Wall, for 
Pennsylvania RK. R. Co. Mr. Charles M. Myers, for City of Newark. 
Mr. C. J. Fagg for Town Council of Bloomfield, Traffic Club and Cham- 
ber of Commerce, Newark. 


lersey City v. Eerie R. R. Co—Complaint by City of Jersey City, al- 
levine that the nearer ine station of the Erie Railroad Co., situated at the 
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foot of Pavonia avenue, Jersey City, is unsanitary, unsafe and insufficient 
as a passenger terminal station, and praying for an order directing the 
Erie Railroad Co. to remove the present structure and to construct in the 
place thereof a proper modern terminal station. On a review of the 
situation the Board held: “1. That it will not at this time order the con- 
struction of a new passenger terminal at the foot of Pavonia avenue, as 
the station now affords, if properly maintained, sufficient facilities for 
such passenger traffic as use the station. 2. That the Erie Railroad Com- 
pany shall, within sixty days, commence the erection and construction of a 
new flooring or platforms throughout the station and terminal used by 
passengers and the traveling public, and elevate the said flooring a dis- 
tance sufficient to be above the maximum high tides so that the polluted 
river Waters shall not in the future cover the floors thereof ; and also install 
a suitable sprinkler system in the building and provide fire escapes on the 
river side “3 the building ; and within ten days file with this Board plans 
thereof for its approval; and that it shall, immediately after the structural 
changes, commence the painting of the entire station and shall in the fu- 
ture, at all times, keep the same - reasonably clean and sanitary condi- 
tion.” Report dated June 30, 1922. Mr. Charles M. Egan for complain- 
ant. Mr. Marion B. Pierce for lrie Kailroad Co. 


In re Morris Co. Traction Co., :te—Complaint alleged that W. E. 
RKoach, Cornelius and rank B. Jewel, If. B. Sheldon & Sons and Michael 
Kelly were operating auto busses, commonly called jitneys, over a route 
which parallels the tracks of the Morris County Traction Company in whole 
or in part upon the same street, without having first obtained municipal per- 
mits or approval of the Board; that the alleged illegal operation began 
subsequent to March 15th, 1g21. Answers filed deny that two of the par- 
ties operated a jitney, and claimed that they were operating under a hack 
license issued by the municipality of Dover ; and Michael Kelly claimed to 
have begun operating a jitney prior to March 15, 1921. No answer filed 
nor appearances entered by W. I. Roach. 

The Board: “The evidence clearly indicates that these busses are 
operating as jitneys, and that the contention that they are operating as 
hacks is a mere subterfuge intended to evade the provisions of the statute 
requiring the approval of this Board. It is, therefore, apparent that they 
are operating illegally. Under the statute this Board has jurisdiction only 
over such utilities as operate under privileges granted by the State or any 
political subdivision thereof. The respondents here have no grant or priv- 
ilege from the State or any of its political subdivisions to operate as a jit- 
ney, and, therefore, the Board is without jurisdiction to make any order 
in the premises. ‘The petitioner’s remedy lies in some other tribunal.” Re- 
port dated June 30, 1922. Mr. Elmer King for the Morris County Trac- 
tion Company. Mr. F. S. Sheldon & Son for Michael Kelly. Mr. James 
H. Bolitho for Jewel Bros. 

Contracts entered into or promises m: ie on the basis of relations of 
friendship and good will, unsupported by pecuniary or material benefit, 
are held in Rask v. Norman, 141 Minn. 108, 169 N. W. 704, to create, at 
most, bare moral obligations, binding only on the conscience, and a breach 
thereof presents no cause for redress by the courts. 
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SOME INTERESTING OUT-OF-STATE DECISIONS. 


TEACHER LosinG Time Because or Eripenmic. 

During a period of two months, except 14 days, of the time for 
which a school-teacher was employed, a school was closed by order of 
the State Board of Health because of an epidemic of influenza. She was 
offered her salary for but 14 days, which she refused, claiming her salary 
for the two months. This was refused, and she brought an action for the 
full amount, for which she had judgment. This judgment was affirmed 
by the intermediate Appellate Court, and again by the Illinois Supreme 
Court, in Phelps v. School Dist. No. tog, Wayne County, 134 Northeastern 
Reporter, 312. Judge Farmer stated the general rule governing such cases 
to be as follows: 

“Where performance of the contract is rendered impossible by act of 
God or the public enemy, the district is relieved from liability, but where 
the school is closed on account of a contagious disease, or destruction of 
the school building by fire, and the teacher is ready and willing to continue 
his duties under the contract, no deduction can be made from his salary 
for the time the school is closed.” 

INyjuRieEsS From FALL or Base BALL SEaTs. 

In the fall of 1913 the New York Giants and the Chicago White Sox, 
who were making a tour of the world, were induced to play an exhibition 
game in Tulsa, Okla. The parties who made the arrangements for the 
game were not the owners of a ball diamond, so they sought the use of 
the park owned by the Tulsa [Entertainment Company. ‘The entertainment 
company received no compensation therefor, and it refused to make any 
repairs, when attention was called to the fact that some of the seats were 
in an unsafe condition. 

The section of the bleachers in which Charles A. Greenlees was seated 
broke, and he was thrown to the ground, sustaining quite serious injuries. 
He brought an action for damages against the Tulsa [Entertainment Com- 
pany, and recovered a judgment, from which defendant appealed to the 
Supreme Court of Oklahoma, which, in Tulsa Entertainment Company v. 
Greenlees, 205 Pacific Reporter, 179, affirmed the decision of the Court be 
low. Judge Miller wrote the opinion, and said: 

‘It does not appear that the Tulsa [Entertaiment Company received 
any compensation in money for the use of the ball park, grand stand, and 
bleachers on this particular occasion; but its obligation to the public ts not 
measured by, or dependent upon, the monetary consideration it may re 
ceive, or expect to receive, as compensation for its use. The Tulsa lEn- 
tertainment Company has laid out the ball park and grounds to induce and 
facilitate athletic contests, such as playing the great American game of 
baseball. . . Elaving for a long period of time invited the public to 
come to this amusement park and witness ball games or other athletic con 
tests, this invitation to the public continued until withdrawn by the plain- 
tiff in error in such a way that the general public knew it had been with 
drawn. When it consented to or permitted its gates to be opened to re 
ceive, upon payment of the admission fee, all persons who wished to at- 
tend and witness a game of baseball about to be played, this constituted an 
invitation to attend. 

“It was not incumbent upon the defendant in error or the general pub- 
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lic to inquire whether or not they were paying their admission price to the 
Tulsa [entertainment Company or a lessee or licensee of the Tulsa [nter- 
tainment Company. The plaintiff in error was extending the invitation to 
the public to attend, and its duty to the public remained the same whether 
it received the admission fees or donated the same to some one else. Hav- 
ing invited the public to attend, it was incumbent upon it to either put the 
bleachers in a safe condition, or see that they were put in a safe condition, 
before the public was permitted to occupy them. As those who attended 
were there on the invitation of the Tulsa Entertainment Company, and not 
merely on the invitation of Reece and his associates [the promoters |, the 
linuiation of liability contended for by plaintiff in error cannot be applied 
in this case.” 
DiveERSION OF TrRusT FUNDS By [exECUTOR. 

An executor deposited to his individual account a certificate of depos- 
it by him “as [exer.,” and then by personal check paid his individual note 
held by the bank. It was held in Powell v. reeport Bank, 193 N. Y. 
Supp. 100, that the bank had notice that the executor was using trust 
funds to pay his own debt. The Court said: 

“The only evidence tending to show that the bank was put upon no- 
tice was the form of the certificate of deposit, which stated on its face that 
it represented funds of James M. Seaman ‘as [xer.’ 

“Under the circumstances disclosed in the evidence, viz., that the cer- 
tificate was deposited and the avails drawn out on the same day to pay 
the note, I think the bank had notice that the executor was using trust 
funds to pay his own debt. It is true that in Manhattan Sav. Inst. v. New 
York Nat. exch. Bank, 170 N. Y. 58, 67, 62 N. FE. 1079, 1082 (88 Am. St. 
Rep. 640), the Court said: 

“Coupling the word “trustee” with his name as a depositor was not 
an unusual, or peculiar, circumstance; nor necessarily, imported that he 
was acting as trustee for others. It simply distinguished, or described, 
the account, which he opened, in a particular way, satisfactory to himself, 
and did not call for any investigation on the part of the bank into his au- 
thority as trustee.’ 

“But the word ‘executor’ has a limited and certain significance, and 1s 
like the word ‘guardian,’ which in Cohnfeld v. Vanenbaum, 176 N. Y. 126, 
O68 N. ke. 141, 98 Am. St. Rep. 653, was held to convey notice that the 
funds were trust funds. | think, therefore, that the bank must be held to 
have had constructive notice that the certificate of deposit represent trust 
funds, and that the avails thereof, in part at least, were used to pay the 
executor’s personal debt.” 


CURIOUS INSURANCE CASES IN ENGLAND. 


Scuttling cases have descended on the Commercial Court in a perfect 
avalanche. ‘The ships have in all the cases been foreign ships and usually 
Greck. The unprecedented slump in shipping, following a time of inflated 
values, had the effect of making the insurance on most ships an over-in- 
surance. A ship which at the time was insured for well under its then 
market value, in some cases became worth only a fraction of its insured 
value. ‘To the owner of a small tramp steamer this difference in values 
offered a great temptation. Picture the man as shown by the facts of sev- 
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eral of the cases. A master-mariner finds that war conditions are giving 
the despised tramp, which he commands, the power of earning fabulous 
freights; he believes the upward boom will continue; he puts his life 
savings into the purchase of the vessel; for a time he earns good freights ; 
then, without warning, like a bolt from the blue, his dream is shattered by 
the slump, and he finds himself with a vessel, not only incapable of earn- 
ing profits, but involving a material loss, whether he runs her at uneco- 
nomic rates or lays her up. In short, thrifty all his life, he finds himself a 
ruined man, loaded with debt, harassed on all sides by demands he cannot 
satisfy, without hope for the future. Although in some of the cases a 
more cold-blooded villainy has beeen at work, that is the usual genesis of 
a ship being cast away. 

At first the seuttler doubtless often achieved his object. english ma 
rine underwriters pay their losses promptly and without too meticulous an 
investigation. But the large number of Greek ships which were ye in 
fair weather—usually by striking a mine—aroused comment.  Under- 
writers became less willing to insure Greek ships. Then more definite 
suspicions were aroused, and systematic investigations were made. l[very 
loss was carefully serutinized, and in a number of cases the underwriters 
refused to pay. The cases they have chosen to fight have been long and 
complicated, but piece by piece the underwriters have in each of them 
built up their contention until the Court has been driven to tind that steam 
er after steamer has been scuttled. There has been little law in the cases, 
but they have been interesting illustrations of the use of circumstantial 
evidence, and they abound in delightful human touches. As an illustra 
tion, the case of a Greek steamer cast away in the North Sea may be 1 
stanced. The plans had all been completed, and the crew were waiting 
only for the cook to push off and leave the vessel to her fate. Then the 
cook appeared, rigged out in his best suit of shore clothes and carrying 
carefully done up ina parcel, his more treasured possessions. Simple or 
avaricious—probably the latter, as he took to blackmailing the captain 
only by stern insistence and impatient threats could he be mduced to dis 
card his finery and resume a garb more in keeping with a panic-stricken 
abandonment of the ship; which it was said had struck submerged wreck 
age pnd straivghtway sank. 

The only important point of law which has arisen is on the rights of 
innocent mortgagees of scuttled ships. In Graham Joint Stock Shipping 
Co. Ltd. v. Motor Union Insurance Co. Ltd. and Samuel & Co. Lid. \ 
The Same (38 T. 1. R. 751, 753), 1t was held that such mortgagees ar 
entitled to recover. 

nie pee interestine@ insurance case arose from the mustake of an 
American captain. Imagining the dust or vapour which rose from a cargo 
of resin to ie moke from a fire, he took energetic measures for the pro 
tection of his ship. Tle injected into the holds steam at a high pressure, 
and the steam very badly damaged the cargo. On examination it wa 
however, discove red that there had in fact been no fire. The owners of 
the carvo then claimed against an American company which had insured 
the carevo against fire. Rowlatt, J , however held that losses ineurred ow 
ing to a peril in fact non-existent could not be recovered —Watson (Jo 
ephy & Sons Ltd. v. Viremen’s fund Insurance Co. of San Francisco (W 
N.21t; 38°77. R.R.797).—Canadian Law Tines. 
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BOOK NOTICES. 


Pue Propiem or Proor, Especrar- 
LY AS EXEMPLIFIED IN Docu- 
MENT Trias. By Aibert S. Os- 
born, Albany: Matthew Bender 
Co. ° 
Professor \Wigmore, in an intro- 

ductory preface to this volume, 

ays it is a worthy successor of 

“Ouestioned Documents.” There 

is wisdom on every page. It is far 

more than a book of advice on Doc- 
ument trinls. le mentions three 

Chapters that “are samples of orig- 

maland candid comments which de- 

serve the widest circulation.” 

One of them concerns the design- 
ing and lighting of courthouses. 
Phe author begins by saying the in- 
terests of justice require that trials 

law should be held where every 
word spoken can be distinetly heard, 
where every piece of visible evi- 
dence can be clearly seen, and where 
every vitness can be closely serutl- 
nized by the Court, counsel and 
jurymen. Where these require 
ments are specilied it 1s at once ap- 
parent that many courthouses are 
not suitable places for trials at law. 

Ile goes into details on the subject. 
Another Chapter, specially no- 

tieed by Prof. Wigmore, concerns 

the Judge in disputed Document 
trials, but a applies to Judges inall 
kinds of trials. It speaks especially 
of the fact that in many States the 
powers of the Judge in a jury trial 
have been almost all taken away, 
and that a serious effort has recent- 
ly been made to restrict the powers 
of Federal Judees, so 
them a powerless as the wenkest 
Judees of the State Courts; a 
change, he remarks, designed not to 
promote justice but to give advo- 
freer hand with witnesses 


O22. 


as to make 


cates a 


and juries. Indeed it is to be doubt- 
ed whether such limitations furnish 
the constitutional “trial by jury.” 
ln violent contrast with this prac- 
tice, he says, is that of the State of 
New Jersey, where the trial Judge 
retains all the privileges of the Fed- 
eral Court. New Jersey lawyers, if 
any there be, who do not appreciate 
the value of our practice, would do 
well to read this Chapter. 

Qf the Chapter on “Advocacy” 
Prof. Wigmore says: “It is the cli- 
max of the book. I would 


like to have written that Chapter 
myself, only | could not. It should 
be read aloud to every law class. 


Mr. Osborn sets a high standard for 
the advocate in his relations with his 
client and the Court. Tle criticizes 
the practice of many lawyers and 
cautions them against insincerity 
and abuse, and over-emphasizes, and 
reminds them that a trial at law is a 
competition im persuasion.” 

The “Problem of Proof.” which 
is the subject of the work, is treated 
from the standpoint of knowledge 
and experience. The emphasis giv- 
en by the author to the importance 
of character and personality, and to 
thorough study and orderly presen- 
tation of facts, cannot be too widely 
made known. Bt. te 
Tre Grear ExXpertMeNr. By 

Thomas Dillon O'Brien, New 

York: The Enevelopedia Press. 

The author ts a former Associate 
Justice of the Supreme Court of 
Minnesota. Upon the tithe page is 
a passage from De Tocqueville's 
“Democracy tm America.’ which 
“oreat experment to 
be made mm America” to construct 
society upon a new basis: when, 
“for the tirst time theories hitherto 
unknown or deemed impracticable 
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were to exhibit a spectacle for which 
the world had not been prepared by 
the history of the past.” 

The writer of this small work has 
rendered a timely service in refer- 
ring to the agitation for discredit- 
ing the value of the Constitution of 
the United States and gives briefly 
the reasons for a written Constitu- 
tion. He sketches the condition of 
Kurope at the time the “great ex- 
periment” was tried in) America, 
and shows how the men who found- 
ed this government wisely sought 
how best to withhold arbitrary pow- 
er from public officers by the separ- 
ation of the government into three 
departments and by retaining the 
autonomy of the several States. He 
comments upon the chief provisions 
made in the amendments to the Con- 
stitution for the safeguarding of in- 
dividual liberty, and then upon the 
additional safeguards found in the 
State Constitutions. 

The fact is, and it is a fact often 
ignored, that these provisions, these 
bills of rights and fundamental con- 
ceptions of personal liberty 
against arbitrary power in officers 
or legislators, were found in cove- 
nants or charters to early English 
settlers in America, and are among 
the exrly dominant conceptions of a 
government by the people, whether 
in States or as the United States, 
and they were in and 
largely enforced before the early 
amendments were adopted. They 
taken for granted by the mem- 
bers of the Convention and consid 
ered too plain to need expression in 
the framework of the government 
of the United States. The compre 
hensive declaration as to due pro 
cess of law was adopted primarily 
to protect the emancipated slaves, 
and was in force in New Jersey as 
common law, although not appear- 
ing in the Provincial documents or 
the Constitution. 
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The author further considers the 
wide scope of the police power, and 
shows how the police legislation of 
the States and within the lederal 
jurisdiction may be adapted to new 
conditions subject only to funda- 
mental rights, and that a Constitu- 
tion is not to be charged with the 
obstruction of progressive action 
that is just and is not regardless of 
individual human rights and the 
common welfare. Leading cases on 
important propositions are cited in 
the notes. E. Q. K. 





HONORS DR. FRANK BERGEN. 


Mr. rank Bergen, general coun- 
sel of the Public Service Corpora- 
tion—now really Dr. Bergen, as he 
was honored in 1g18 by Rutgers 
College with the degree of LL. D. 

was the recipient, on July rst last, 
of a gold watch and chain by the 
citizens of Elizabeth because of his 
special services to that city in its 
former dark financial days. Then, 
through his legal and finanetal abil- 
ity, lizabeth was enabled to face 
her great debt and to survive bank- 
ruptey. The oceasion in July was 
the liquidation of the old debt, and 
it was further celebrated by a 
parade, a huge bonfire, speech-mak 
ing, ete. Mayor Mravlag handed 
the timepiece to the recipient, on 
which was inscribed: 

“Presented to Hon. rank J. Ber- 
gen by the Citizens of [lizabeth, 
N. J., July 1, 1922, for Distinguish- 
ed Service, 1879-1922.” 


SOME STATE NOTES. 


Cirenit Judge George S. Silzer, 
of Metuchen, resigned his_ office 
Sept. 27th, in order to contest in the 
election for Governor in October, 
the Democratic party, by its  pri- 
maries, having nominated him for 
that office. 
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I-x-Senator and Ex-Acting Gov- 
ernor William Nelson Runyon, of 
Plainfield, received the Republican 
nomination for Governor. He pre- 
viously resigned as Senator from 
Union county. 

Mr. John Wahl Queen, of Jersey 
City, has been appointed assistant 
counsel of the Public Utilities Com- 
mission, at a salary of $3,000 a year. 
Mr. Queen is a member of the law 
firm of Queen & Stout, Jersey City. 

Mr. George le. Jenkinson, of At- 
lantic Highlands, was adjudged in 
July last in contempt of Court by 

Chancellor Walker, for writing a 
“threatening” letter to Clerk in 
Chancery Salmon. The letter con- 
cerned some mortgage transaction. 

On September eth, Mr. Wendell 
|. Wright end Mr. William J. Mor- 
rison, Jr., were appointed by the 
Bergen County Bar Association a 
Committee to investigate ways and 
means to prevent the practice of 
law in the State of New Jersey by 
unauthorized persons. The Secre- 
tary of the Association was 1n- 
structed to request all members to 
furnish to the Committee all infor- 
mation as to such illegal practice as 
may have come to the attention of 
the members, “giving the names of 
those engaging illegally in the prac- 
tice of law and such Prechel aed 
proof or other evidence as will en- 
able the Committee to make intelli- 
gent use of the information.” 


HUMORS OF THE LAW. 


\ Judge’s little daughter, who 
had attended her father’s Court for 
the first time, was very much inter- 
ested in the proceedings. After her 
return home she told her mother. 

“Papa made a speech, and several 
other men made speeches to 12 men 
Who sat all together, and then these 
12 men were put ina dark room to 
he developed.” —Pearson’s Weekly 
London. 
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In addressing the recent Confer- 
ence on Legal Education, Hon. 
Herbert S. Hadley, former Gover- 
nor of Missouri, now of Boulder, 
Col, said: 

“Speaking from the standpoint of 
a teacher of the law, | am some- 
what in the situation of my _ old 
friend Pearce, of Kansas City. He 
Was once summoned on a jury and 
when the Judge asked the panel if 
there were any reasons why any of 
them should be excused from. ser- 
vice, Pearce said, ‘Yes, | have an 
excuse, your honor, | am a lawyer.’ 
The Judge then said, ‘Well, Pearce, 
you are not enough of a lawyer to 
hurt anything, and I will keep 
you on the panel’.”—Central Law 
Journal. 


A GREAT CHINESE LAWYER. 
Dr. \W 


pointment 


ang Ching-hui, whose ap- 
as Minister of education 
in the new Chinese Cabinet has 
been cabled, is one of the most 1n- 
teresting and promising of the 
younger intellectual leaders of 
China. 

Only forty years of age this year, 
he was studying political affairs im 
Japan during the Boxer rising, and 
then went to America where he re- 
ceived his D.C. L. at Yale in 1904. 
During this time he translated the 
German Civil into” English, 
and then went on to England, 
rance and Germany to make a 
thorough study of jurisprudence 
and international law, being called 
to the English Bar at the Inner- 
‘Temple. 

Ife won his political spurs as as- 
sistant to the Chinese representative 
at the Hague Conference in 1907, 
and on the ee in 1gtt he 
was made Minister for Foreign Af- 
fairs to the Mes oieth Government 
when not yet thirty years old. 

Yuan Shih-kai, on forming his 
vovernment im re, made Dr. 
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Wang Minister of Justice. He, 
however, resigned office on the res- 
ignation of the Premier, and be- 
came chief editor of a large pub- 
lishing company in Shanghai. 

From 1916 onwards he has done 
work of epoch marking value as 
President of the Commission for 
codifying the whole law of China. 

Dr. Wang, with his brother, 
Wang Kwong, the manager of the 
Yanetse Engineering Works (the 
third greatest industrial concern in 
China, managed by Chinese), is a 
son of the late Pastor of the To-Tsat 
Independent Church, which sprang 
from the London Missionary Socie- 
ty’s work in Shanghai. The two 
brothers are thus eminent examples 
of the extraordinary proportion of 
young educated Christians who are 
in leading governmental and indus- 
trial positions in China.— Solicitors’ 
Journal. 


OBITUARIES. 


Mr. Joun A. MontTGOMERY. 

District Court Judge John A. 
Montgomery, of Trenton, died at 
Bay Head on July 28, from a stroke 
of apoplexy, while bathing, dying 
shortly after being taken out of the 
surf, 

Judge Montgomery was 56 years 
of age, a graduate of Princeton Col- 
lege in 1886, and was admitted to 
the N. J. Bar in June, 1891, and as 
counselor in Feb., 1895. His father 
was Augustus Montgomery, for- 
merly of New Orleans. The Judge 
was appointed over the Trenton Dis 
trict Court in 1916, and had held 
Court the previous day. Tle was 
somewhat prominent in Democratic 
politics. [le is survived by a widow, 
Helen Boudinot Stryker, who was 
the daughter of the late Adjutant- 
General William A. Stryker, and 

vo children. 


Mr. Joun L. Swayze. 

Mr. John Lowrence Swayze, of 
212 Ballantine Parkway, Newark, 
N. J., died Aug. 12, 1922, suddenly 
at Glen Springs Sanitarium, Wat- 
kins Glen, N. Y., following an acute 
heart attack. Ile had been in poor 
health since January. Mr. Swayze 
was born in Newton, N. J., Octo- 
ber 18, 1868, being the youngest 
son of the late Jacob L. Swayze, 
founder and President of the Mer- 
chants’ National Bank, of Newton. 
His mother’s maiden name was Jo- 
anni Phill Tle was edueated at the 
Newton Collegiate Institute and the 
Vhillips-Iexeter Academy. — After 
leaving school he represented the 
equitable Life Assurance Company 
of New York, in northern New Jer 
sey, being associated with John C. 
Ikisle, of Newark, and later was 
general manager in Chicago of the 
Standard Cash Kegister Company. 
Ile returned to Newton soon after 
and studied Iaw in the office of 
Theodore Simonson. While study- 
ing law, in the nineties, he became 
Journal Clerk of the New Jersey 
Ilouse of Assembly. Tle was ad- 
mitted to the Bar in) November, 
i8o4, and became counselor three 
years later. Mr. Swayze became 
chairman of the Republican County 
Committee of Sussex in 1897, fol- 
lowing some energetic work, dur- 
ing which, for the first time in its 
history, Sussex County, normally 
Democratic, gave majorities for 
Gubernatorial and Congressional 
candidates on the Republican ticket. 
Ile became Prosecutor of the Pleas 
in his home county in r&g8. Ap- 
pointed private secretary to the late 
Governor Franklin Murphy in 
1go2, he served until April t, 1904, 
when he became Assistant Attorney- 
General. During his service for the 
State he entered the legal depart 
ment of the American Telegraph & 
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Telephone Company in New York 
for special work, and soon became 
general counsel. 

It was while secretary to the Gov- 
ernor he drafted the Child) Labor 
bill of 1903, also the New Jersey 
Labor Department Acts, still in ex- 
istence and recognized as one of the 
best departments of the kind in the 
kkast. lor several years, until his 
labors for the Telephone Company 
became so extensive, he was Presi- 
dent of the Merchants’ National 
Bank of Newton. 

Mr. Swayze joined the legal de- 
partment of the American Tele- 
phone & ‘Telegraph Company on 
\pril tt, 1905, and remained with 
that corporation until December, 
igt2, when he was appointed gen- 
eral counsel of the Eastern group of 
Bell Velephone Companies, consist- 
ing of the New York ‘Telephone 
Company, the Bell Telephone Com- 
pany of Pennsylvania and the Ches- 
apeake & Potomac Telephone Com- 
pany. When this group of compa- 
nies was dissolved in October, 1919, 
Mr. Swayze became general coun- 
sel of the New York ‘Telephone 
Company and advisory counsel of 
the Bell) Telephone Company of 
Pennsylvania, which offices he held 
until his death. Tle was a member 
of the original Employés Benefit 
lund Committee of the New York 
Telephone Company from January 
1, 1913, to January 1, 1920. He 
was also one of the active organiz- 
ers of the Sussex County Society of 
New York. 

In 1902 Mr. Swayze married 
Miss Eva Couse, of Hlamburg, a 
daughter of the late Dr. Joseph P. 
Couse, and a niece of Mr. Joseph 
Coult, of Newark. Besides his 
wife he is survived by seven sons: 
John Lowrenece Swayze, Jr., an un- 
dergraduate of Harvard Universi- 
ty; Joseph Couse Swayze, ranets 
J. Swayze 2d, Henry S. Swayze 2d, 


311 


Robert McCarter Swayze, Richard 
Hill Swayze and Peter Jacob 
Swayze. He is also survived by 
two brothers, Justice Francis J. 
Swayze, of the New Jersey Su- 
preme Court, and Henry Seward 
Swayze, of Stamford, Conn., and 
one sister, Mary C. Swayze, of New 
York City. The burial was at New- 
ton, but at the funeral services in 
Newark Bishop Edwin S. Lines of- 
ficiated. 


HorrMAn. 

Mr. Lefferts Suydam Hoffman, 
an active and useful attorney in the 
employ of the Public Service Cor- 
poration, died at his home in Short 
Hills, N. J., on May 1oth last. Tle 
had suffered a breakdown about 
four years before, and never fully 
recovered from it, but kept on his 
work nevertheless quite up to the 
end of his life. 

Mr. Hoffman’s ancestors were 
among the early American col- 
onists, coming over previous to 172 
and settling in or near New York 
City. from the same stock descend- 
ed Judge David Ogden of the New 
Jersey Supreme Court, who was the 
vreat-great-grandfather of Lefferts 
and Ogden Tloffman, the famous 
criminal lawyer of New York City. 

Mr. Hoffman was’ born at 
Goshen, N. Y., Aug. 31, 1869, be- 
ing the son of James Farquhar 
Hoffman and Elizabeth Denton 
(Wilbrin) Hloffman. After attend- 
ing public schools, tutoring and 
passing a year at Phillips Academy 
in Andover, he took a position as 
clerk in the Rhode Island Tool 
Company at Providence, R. 1. Af- 
ter a time he decided that, if possi- 
ble, he would like to adopt the law 
as a profession. While continuing 
his duties as clerk with the Tool 
Company he registered as a student 
in the oflice of Colwell & Barney of 
that city where he spent his noon 
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hour and devoted every evening to 
study. He was admitted to the 
Rhode Island Bar October 8, 1897, 
and shortly afterward formed a law 
partnership with Samuel Norris un- 
der the name of Norris & Hoffman. 
Mr. Norris gave up the active prac- 
tice of law not long afterward to 
accept the position of Secretary of 
the United States Rubber Company, 
which position he still occupies, but 
continued his nominal connection 
with the law firm. Later Mr. [off- 
man accepted a position as one of 
the trial attorneys for a Rhode 
Island Company which owned all 
the trolley roads in the State of 
Rhode Island and in his work for 
them met with very marked success. 
He gave up this position to accept 
that of attorney for the Public Ser- 
vice Corporation of New Jersey, 
having general charge of their tort 
litigation. This was in December, 
1907. ‘This Corporation gave him 
the title of (general Solicitor, al- 
though it was not until February, 
1909, that he was admitted to the 
New Jersey Bar. Ile became a 
counselor at the June Term, rgto. 
At the time of his death his office 
was that of General Attorney for 
the Public Service Corporation. He 
held high rank in the trial of causes 
and in argument before the higher 
Courts, always manifesting great 
fairness in the presentation of facts 
and legal points. 

Mr. Hoffman married, in 1902, 
Cornelia Martin, of Bristol, R. L., 
who, with five children, survives 
him 


MR. FRANK M. McDERMIT. 


Mr. Frank M. McDermit, form 
er well-known Newark lawyer, dice 
suddenly at his summer home in 
Denville on Oct. 5th. 

Mr. MceDrmt was the son of 
William McDermit, an old Newark 
resident, and was born in that city, 


Sept. 2, 1861; was educated in St. 
Benedict’s College; studied law 
with Runyon & Leonard, and be- 
came an attorney in) November, 
1882, and counselor in June, 1886. 
He served three terms in the House 
of Assembly, 1887-89, being Demo- 
cratic leader of the House. Hle once 
owned the “Sunday Standard,” 
Newark, and in part the “Sunday 
Times-Standard.” Latterly he had 
as a partner his brother, James Kk. 
MecDermit. Besides three brothers 
and three sisters he is survived by 
his wife and a son, Frank M., Jr. 
Mr. MecDermit was disbarred a 
year or two ago because of non-ae- 
tion in the ease of an appeal in a 
matter of first degree murder (a 
noted Perth Amboy case, where his 
client was a negro). Tis practice 
had been largely that of defending 
criminals. before juries. 


THE VOLSTEAD ACT. 


During the second week in Oc- 
tober, U.S. Cireuit Judge Bodine, 
of this State, upheld the constitu 
tionality of the Volstead Act in de 
claring saloons, selling liquors con- 
trary to the Act, as common itis 
ances. ‘The Court denied a moon 
of Mr. Merritt Lane, counsel for 
Charles Reinking and Maira Rein 
king, of the Grand Hotel, Jersey 
City, to have the Government's bill 
of complaint adjudging the hotel a 
common nuisance stricken out. 
Counsel argued that the “common 
nuisance” clause of the federal Vol 
stead Act confers on Courts of 
equity the power to punish for the 
commission of a crime and tha 
Congress was without power to con 
fer such jurisdiction upon lquity 
Courts. Judge Bodine, in nullify 
ing this argument, declared that 
Congress has the power to declare 
what constitutes a nuisance and that 
Courts of Equity can enjom a nuts 
ance, 
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